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July 1, 2016 
 
Teresa Luna, Regional Hearing Clerk 
U.S. Environmental Protection Agency 
Region 10 (ORC-158) 
1200 Sixth Avenue, Suite 900 
Seattle, WA  98101-3140 
Luna.Teresa@epa.gov 
 
Re:  Comments on Administrative Order on Consent, Docket No. CWA-10-2016-0087 
        and Consent Agreement and Final Order, Docket No. CWA-10-2016-0088, 
        regarding Respondents William C. Nelson and The Estate of Barbara Nelson 
 
Dear Ms. Luna: 
 
 We, concerned citizens of King County, submit these comments in response to the 
United States Environmental Protection Agency’s (“EPA’s”) Administrative Order on 
Consent (“AOC”), Docket No. CWA-10-2016-0087 and Consent Agreement and Final 
Order (“CAFO”), Docket No. CWA-10-2016-0088, regarding Respondents William C. 
Nelson and The Estate of Barbara Nelson.  We urge EPA to consider carefully these 
comments and issue an AOC and CAFO that fully addresses the unpermitted discharges 
of fill material into waters of the United States, remedies the environmental harm and 
restores critical wetland functions, and imposes a significant civil penalty that is 
commensurate with the violation, creates a level playing field that does not place 
developers who comply with the law at a competitive disadvantage to developers who do 
not, and does not ignore ability to pay. 
 While the community appreciates EPA’s effort, the community cannot support the 
proposed wetland and stream restoration because it bears little relationship to the degree 
and kind of harm to the environment and community it is supposed to remedy.  Rather 
than requiring respondents to restore the jurisdictional waters that have been destroyed 
and the important water purification, flood control and habitat functions they once 
provided, EPA’s proposed AOC and CAFO would (1) allow the respondents to leave the 
vast majority of unpermitted fill material in place, (2) does not require the respondents to 
restore the hydrology and hydrophytic vegetation necessary for the impacted wetlands 
and streams to provide the vital water purification and habitat functions they once 
provided for Endangered Species Act-protected salmon and other wildlife, and (3) does 
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not require the respondents to restore the floodwater storage capacity and critical flood 
control function the wetlands once provided for the community, particularly the residents 
located on the west side of 196th Avenue NE who have experienced severe flooding since 
the unpermitted fill was discharged.  See photographs attached to the Letter to Dow 
Constantine date June 19, 2014, attached at Exhibit A.  Unbelievably, EPA’s proposed 
restoration is less comprehensive than a restoration plan respondents had submitted to 
EPA during the investigation.  The plan respondents submitted included the removal of 
all gravel from the roads.  In sharp contrast, the EPA plan allows the gravel and resulting 
environmental impacts, including downstream flooding to neighbors on the west side of 
196th Avenue, NE, to stay in place.  In short, EPA’s proposed restoration fails to 
remediate the environmental damage to an important aquatic ecosystem that is adjacent to 
the Evans Creek Natural Area and Evans Creek, and is critically important to supporting 
healthy Puget Sound salmon runs and abating flood waters for the community.   
 Trout Unlimited of Bellevue and Issaquah, in a letter regarding this matter dated 
September 14, 2014, wrote:  “As the county affirms, unpermitted work has occurred in 
wetlands and other aquatic areas along the Red Brick Road [196th Ave. NE], including 
work that directly and indirectly affects Evans Creek and its tributaries – known habitat 
for a number of coldwater fish species, including the ESA-protected Chinook Salmon.  In 
addition to Chinook, the Washington State Priority Habitats and Species Report also lists 
the disturbed area as habitat for Coho and Kokanee Salmon as well as Cutthroat Trout.”  
See Trout Unlimited Letter dated Sept. 14, 2014, attached as Exhibit B.  Accordingly, 
Trout Unlimited requested “full restoration of critical areas and buffers disturbed by 
unpermitted clearing, grading and surfacing with impervious material.”  Id.  Likewise, in 
a letter regarding this matter dated September 25, 2014, Sustainable Redmond similarly 
wrote:  “many tons of fill have been dumped into the federally protected wetlands, and 
new roads and drainage ditches have been built in the sensitive areas around them, in 
clear violation of the law.”  See Sustainable Redmond Letter dated Sept. 25, 2014, 
attached as Exhibit C.  Sustainable Redmond further observed that “[t]he wetland 
provides important habitat to endangered species of Chinook salmon as well as other 
protected species including Red tailed Hawkes, Great Blue Herons, Bald Eagles, Coho 
Salmon, Kokanee Salmon and Vaux’s Swift.  In addition, rare birds such as the American 
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bittern have been sighted using the wetland for nesting purposes.  The filling and building 
activities have impacted wildlife and disrupted the hydrology of the wetland complex.”  
Id.  The fill also “contributes to increased flood risks in near-by properties as surrounding 
hydrology is affected.”  Id.  Accordingly, Sustainable Redmond also requested that “All 
illegal activity on the Gunshy Manor site must be fully remediated.  The degraded 
wetlands areas and their buffers must be restored to their original state.”  Id.  The 
community agrees.  EPA must require full restoration. 

Likewise, the community cannot support the minimal civil penalty EPA proposes 
because it completely undermines specific and general deterrence, places reputable 
developers who comply with the law at a severe competitive disadvantage with 
developers who ignore the law, and ignores respondents’ ability to pay.  The minor 
penalty EPA proposes is an insignificant fraction of the funds that respondents invested 
to discharge the unpermitted fill to support a high-end residential or light industrial 
development, and the value of the 124 acre tract of land in Redmond, WA where the 
unpermitted discharges occurred.  The insignificant penalty sends a strong message to the 
regulated community that penalties for violations of federal environmental laws will be 
insignificant – even for developers – and are nothing more than an acceptable cost of 
doing business.  EPA’s proposed restoration and civil penalty are arbitrary and capricious 
and an abuse of the Agency’s discretion.  EPA should not enter into a sweetheart deal 
with these sophisticated respondents, who have been pursuing a high-end residential or 
light commercial development on this valuable 124 acre tract of land in Redmond, 
Washington. 

I. EPA’s Proposed Restoration Confers Minimal Environmental Benefit 
and Bears Little Relationship to the Degree and Kind of Wrong It is 
Intended to Remedy 

The remedy of restoration is an inherent part of the injunctive relief contemplated 
by the Clean Water Act and falls within EPA’s equitable jurisdiction.  See 33 U.S.C. §§ 
1251(a), 1319(b); Leslie Salt Pond Co. v. United States, 820 F. Supp. 478, 484 (N.D.Ca. 
1992) (the United States is entitled to “injunctive relief which restores the property at the 
point of violation to essentially their pre-existing condition”), aff’d 55 F.3d 1388 (9th Cir. 
1995).  In selecting an appropriate restoration plan, EPA should consider whether: (1) the 
plan will confer maximum environmental benefits, (2) the proposed plan is achievable as 
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a practical matter, and (3) the proposed plan bears an equitable relationship to the degree 
and kind of wrong it is intended to remedy.  United States v. Weisman, 489 F. Supp. 
1331, 1343 (M.D. Fla. 1980), aff’d, 632 F.2d 891 (5th Cir. 1980); United States v. Sexton 
Cove, 526 F.2d 1293, 1301 (5th Cir. 1976). 

The proposed restoration will confer limited environmental benefit and bears 
minimal relationship to the degree and kind of wrong it is intended to remedy, and does 
little to “restore the property at the point of violation to essentially their pre-existing 
condition.”  Leslie Salt Pond, 820 F. Supp. at 484, aff’d 55 F.3d 1388 (9th Cir. 1995).  
The restoration is so lax that it undermines the Agency’s credibility.  Given the glaring 
deficiencies and extreme leniency of the proposed restoration plan, is unlikely the plan 
would be entitled to deference if challenged. 

“Conferring maximum environmental benefits” requires the restoration of pre-
existing wetlands to return biological and ecological functions and values such as flood 
control, pollutant filtering, improvement of downstream water quality, and improvement 
of wildlife habitat to maximize the areas’ potential as a nesting and breeding place for the 
natural flora and fauna that existed prior to the disturbance.  See United State v. 
Cumberland Farms of Connecticut, 647 F. Supp. 1166, 1182 (D. Mass. 1986), aff’d, 826 
F.2d 1151 (1st Cir. 1987); United States v. Ciampitti, 615 F. Supp. 116, 123 (D.N.J. 1984) 
(“It stands to reason that the return of the wetlands area to its undeveloped state would 
confer maximum environmental benefits”), aff’d, 772 F.2d 897 (3d Cir. 1985); United 
States v. Bradshaw, 541 F. Supp. 884, 885-86 (D. Md. 1982) (maximum environmental 
benefit conferred by replacing “crucial ecological benefits which were eliminated by 
defendant’s unlawful action”).  Requiring the removal of the fill material is the first and 
most minimal step necessary to begin restoring the site.  

The work outlined in the proposed restoration plan will confer minimal 
environmental benefit.  While the purpose of the plan should be to restore to the extent 
possible the acres of aquatic resources that existed prior to disturbance so that they will 
function for decades to come, the proposed plan does not even remotely accomplish that 
goal.  Rather, the proposed restoration ignores the magnitude of the unpermitted fill 
activity, allows the respondent to leave the vast majority of unpermitted fill in place, 
thereby permanently depriving the environment and community of the water purification, 
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flood control and habitat functions these jurisdictional wetlands once provided.  Aerial 
photographs, wetland delineation maps, wetland delineations and documents, including 
receipts for fill material and photographs show that thousands of cubic yards of fill 
material were discharged into jurisdictional waters without a permit.  See Exhibit D, 
Notice of Application and SEPA Notice, King County Department of Permitting and 
Environmental Review, File No.: GRDE 14-0143.  The fill was used to construct new 
roads that coincide with a high-end residential development plan for the site, 
approximately one mile of new drainage ditches and underground drainage to dewater the 
site, and significant areas of fill to create additional uplands, which would undoubtedly 
increase the value of the property for development and result in an even higher return on 
investment.  Although receipts in the administrative record demonstrate that at least 
5,000 cubic yards of fill (crushed asphalt, sand and gravel) was discharged at the site, 
EPA’s proposed restoration plan only requires the respondents to remove a mere 
278 cubic yards of fill material – a meager 5 percent of the fill – from a limited area 
known as the dirt “spur road” (the southeastern-most road that was created recently and 
extends into the wetland).   

Equally disturbing is the fact that EPA is proposing to allow the respondents to 
leave in place thousands of cubic yards of unpermitted fill material that was used to 
construct 20 foot wide roads that are suitable to support a large residential development 
that respondents had been pursuing on this 124 acre tract of land in Redmond.  While 
EPA is purporting to require the respondents to “narrow” the roads from a width of 20 
feet to a width of 10 feet, the reality is that EPA is not requiring the respondents to 
narrow anything.  Rather, EPA is proposing to allow the respondents to leave the massive 
volumes of fill material that were discharged to construct those 20 foot wide roads in 
place – specifically the additional 10 feet of road width – and simply have the 
respondents cover the excess road width with mulch and seed.  This does nothing to 
reduce the road width or remover the impervious surface.  It does nothing to restore the 
property at the point of violation to essentially its pre-existing condition.  It does nothing 
to restore the hydrology.  It does nothing to remedy the environmental harm and 
residential flooding.  The only thing this illusory “restoration” does is mislead the public 
and protect respondents’ development investment for another day. 
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By allowing respondents to leave the extremely large volume of fill material used 
to construct the additional 10 feet of road width in place, EPA is failing to take the most 
minimal steps necessary to restore the pre-existing wetlands and return biological and 
ecological functions and values such as flood control, pollutant filtering, improvement of 
downstream water quality, and improvement of wildlife habitat to the site.  While leaving 
the environmental damage unaddressed may be extremely cost-effective for the 
respondents and preserve respondent’s significant road investment for future use, it does 
not restore the biological and ecological functions and confers minimal, if any, benefit on 
the environment or the community.  EPA’s characterization of this plan as a “restoration” 
is misleading to the public. 

While we support requirements such as realigning one small section of one of the 
drainage ditches by adding a bend to a currently straight channel and planting native trees 
and shrubs in the vicinity of some roads and ditches, such requirements address only a 
tiny fraction of the environmental harm at this site.  EPA is ignoring the vast majority of 
unpermitted discharges, including unpermitted fill material that was used to construct an 
underground drainage in Wetland C along Red Brick Road.  Inexplicably, EPA has 
completely ignored the drainage field that was constructed in Wetland C.  EPA’s failure 
to require a restoration plan that will restore to the extent possible the acres of aquatic 
resources that existed prior to disturbance so that they will function for decades to come 
is inconsistent with the Clean Water Act and contrary to the public’s interest. 

A restoration plan should bear an equitable relationship to the degree and kind of 
wrong which it is intended to remedy.  While a proper restoration plan will place a 
burden on the respondents, these sophisticated respondents have no one to blame but 
themselves for that burden.  A restoration that requires the respondents to remove the fill 
material and restore the environmental values and functions that existed before the 
aquatic resources were destroyed is fair, necessary to restore the environmental benefits 
that are required under the CWA, achievable as a practical matter because the site is 
easily accessed, and equitable in light of the significance of the harm.  Accordingly, the 
community respectfully requests that EPA require a restoration plan that will accomplish 
these minimal goals and satisfies the requirements of the Clean Water Act. 
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In addition, the community requests that EPA also make the following 
amendments to the CAFO and AOC.  The community requests that EPA require 
respondents to place a restrictive environmental covenant on all wetlands, water courses 
and their buffer zones and restoration areas as an express condition precedent to the 
transfer or conveyance of any property interest in this site.  Because 196th Avenue NE 
(historic Red Brick Road) is a registered historic landmark and has significant weight 
restrictions to protect its integrity, the community requests that EPA amend the CAFO 
and AOC to require that all trucks and equipment use for the restoration solely access the 
site from the entrance to the property located on Union Hill Road to prevent further 
damage to the historic brick road.  This should have been required if there had been 
adequate coordination with the State Historic Preservation Officer.  Regardless of the 
requirements of the nationwide permit, the community requests that EPA amend 
paragraph 4.8 of the CAFO and the AOC to declare that the cost of the restoration shall 
not be deductible for purposes of federal taxes, as EPA did for the civil penalty.  It would 
be unconscionable for respondents to deduct the restoration costs from their taxes without 
violating the AOC. 

II. The Insignificant Civil Penalty EPA Assessed Does Nothing to Deter these 
Respondents or Others From Committing Future Violations and Places 
Developers Who Follow the Law at a Competitive Disadvantage 

EPA’s proposed civil penalty is so low that it incentivizes developers to violate 
the law.  The Clean Water Act expressly provides that “[a]ny person who violates 
[sections 301, 402 or 404] . . . and any person who violates any order issued by [EPA] 
under [section 309(a)], shall be subject to a civil penalty not to exceed [$37,500, adjusted 
for inflation] per day for each violation.”   33 U.S.C. § 1319(d).  The main purposed of a 
civil penalty is to deter the violator and other from committing future violations.  Tull v. 
United States, 481 U.S. 412, 422-23 (1987).  A penalty should be “large enough to hurt; 
it should deter anyone in the future from showing a similar lack of concern with 
compliance.”  United States v. Environmental Waste Control, Inc. 710 F. Supp. 1172, 
1244 (N.D. Ind. 1989), aff’d 917 F.2d 327 (7th Cir. 1990).  The question for EPA to 
determine is not only the amount of the penalty that will capture the respondents’ 
attention and force them to become concerned about their compliance with the Clean 
Water Act (specific deterrence), but also the amount that of penalty that will garner the 
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attention of the respondents’ community, and thereby prevent others from acting 
similarly (general deterrence).  EPA should impose a civil penalty that considerably 
exceeds what respondents and similarly situated persons – namely high-end residential 
and light industrial developers and commercial real estate investors like these 
respondents – might consider, and therefore absorb as a cost of doing business.  See, e.g., 
www.nelsonlegacygroup.com. 

EPA’s proposed $10,000 civil penalty in this case is so low that it completely 
undermines specific and general deterrence.  The penalty is so meaningless that it creates 
a powerful incentive for developers and other members of the regulated community to 
ignore federal law and simply absorb the minor penalty as a cost of doing business.  The 
penalty is a tiny fraction of the funds the respondents invested to create the roads and 
drainages that resulted in this enforcement action, is not commensurate with the 
magnitude of the discharges and harm, and does not take ability to pay into account.  See, 
www.nelsonlegacygroup.com, www.4culture.org/2014/05/from-texaco-to-turkey-house-
to-trader-joes-redmond-and-the-nelson-family/.  If the volume of unpermitted fill is 5000 
cubic yards, a $10,000 civil penalty amounts to a meager $2 fine for each cubic yard of 
fill and a $10 per cubic yard fine if you make the unsupportable and false assumption that 
only 300 cubic yards were involved. 

The insignificant penalty EPA is proposing also places reputable developers who 
comply with the Clean Water Act at a competitive disadvantage to developers who 
disregard the law to the detriment of the environment, the community, and the regulatory 
program.  It is, quite simply, not fair or in the public’s interest.  EPA should not place 
compliant developers at a competitive disadvantage.  EPA’s proposed penalty is 
completely unsupported, arbitrary and capricious, will destroy any deterrent effect, and 
will impair the agency’s credibility with the community and regulatory program.  We 
request that EPA impose, at the very least, a $150,000 penalty on William C. Nelson and 
a separate $150,000 penalty on the Estate of Barbara Nelson. 

The community appreciates EPA’s willingness to initiate an enforcement action at 
this site.  We petition EPA to reconsider and set aside the proposed AOC and CAFO, and 
require a restoration and civil penalty that restores the property at the point of violation to 
essentially their pre-existing condition consistent with these comments, actually confers a 
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benefit on the environment and community that has been seriously harmed by the 
discharges, is commensurate with the violation, and satisfies the requirements of the 
Clean Water Act.  We also ask that you coordinate similar appropriate relief in the 
County’s separate enforcement action that is currently proceeding.  See King County 
Department of Permitting and Environmental Review, File No.: GRDE 14-0143 
(comments closing on July 25, 2016).  We stand ready to support EPA on an appropriate 
restoration plan and civil penalty. 
 
Respectfully submitted, 
/s/ Members of the Community – see attached signature pages 
 
cc:  Chan Ponghkhamsing, EPA Region 10, CWA 404 Enforcement Coordinator 
       The Honorable Maria Cantwell 
       The Honorable Patty Murray 
       The Honorable Suzan DelBene 
       The Honorable Roger Goodman 
       The Honorable Larry Springer 
       Matthew Bennett, Regulatory Section Branch Chief, U.S. Army Corps of Engineers 
       Erik C. Stockdale, Section Manager, Shorelands and Environmental Assistance,  
                                     Washington State Department of Ecology 
       Patrick McGraner, Wetlands Specialist, Department of Ecology 
       Jim Unsworth, Director, Washington Department of Fish and Wildlife 
       Dow Constantine, King County Executive 
       Jon Pederson, King County, DPER Project Manager (File No. GRDE 14-0143) 
       Robert Metzger, President, Trout Unlimited’s Bellevue-Issaquah Chapter 
       Robert Berg, Co-Chair, Sustainable Redmond
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